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TOP TEN AB CASES


Since this topic was last addressed at the Hamilton Law Association Advocacy Conference in 2009, there have been a number of significant decisions which impact the adjudication of AB claims in the following areas:
1. Termination of Specified Benefits - Yogesvaran v. State Farm (FSCO A08-001142, November 26, 2009) Arbitrator Miller.

2. Catastrophic Impairment: Marked or Extreme Impairment - Aviva Canada v. Pastore (FSCO P09-00008, December 22, 2009) Director’s Delegate Blackman

3. Complete Inability to Carry on a Normal Life – Heath v. Economical Insurance [2009] ONCA 391.

4. Catastrophic Impairment: Glasgow Coma Scale within a Reasonable Time after the Accident” - Liu v. 1226071 Ontario Inc. (Canadian Zhorong Trading Ltd.), 2009 ONCA 571 (CanLII)
5. Definition of the “Any Occupation” test - Burtch v. Aviva Insurance Company of Canada, 2009 ONCA 479.
6. Limitation Period: Catastrophic Impairment & the Two-Year Time Limit - Wry v. Aviva Canada Inc. (FSCO P09-00016, March 12, 2010).
7. Limitation Periods: The Erosion of Smith v. Co-operators – Golic v. ING Insurance 2009 ONCA 836 (CanLII)

8. Quantification of IRBs: Inclusion of Subsequently Declared Income – Uribe v. Wawanesa Mutual Insurance Co. (FSCO P09-00021, February 5, 2010) Director’s Delegate Evans.
9. Section 24, and the Funding of a Future Care Cost Report – Baker v. ING Insurance Company (FSCO A08-000194, April 7, 2009) Arbitrator Bayefsky.
10. Catastrophic Impairment: Pain and Whole Body Impairment – Augello v. Economical Insurance (FSCO P09-00002, November 17, 2009) Director’s Delegate Blackman.
1. TERMINATION OF SPECIFIED BENEFITS - YOGESVARAN V. STATE FARM (FSCO A08-001142, NOVEMBER 26, 2009) ARBITRATOR MILLER.
This Preliminary Issue Arbitration decision will, undoubtedly, have a major impact on the administration of past and future claims for Specified Benefits (i.e., IRBs, Caregiver Benefits, Non-Earner Benefits and Housekeeping Benefits).

The issue Arbitrator Miller faced in Yogesvaran is whether an insurer must request an updated Disability Certificate before arranging a section 42 assessment.

Ms. Yogesvaran was injured in MVA in May 2007. State Farm terminated housekeeping benefit on January 2, 2008, and IRBs on January 16, 2008. Ms. Yogesvaran provided an initial Disability Certificate with the OCF-1. Ms. Yogesvaran provided a 2nd Disability Certificate on August 30, 2007 which stated that she was unable to do housekeeping or employment for approximately 9 to 12 weeks. After the estimated disability time period passed, State Farm arranged section 42 assessments without requesting an updated Disability Certificate. An in-home O.T. assessment was conducted on December 5, 2007, and a physiatry assessment on December 13, 2007. Relying on these assessments State Farm terminated IRBs and housekeeping benefits.

Arbitrator Miller noted that Section 37(1) stipulates that, “If an insurer wishes to determine if an insured person is still entitled to a specified benefit, the insurer, (a) shall request that the insured person submit within 15 business days a new disability certificate … and (b) may notify the insured person that the insurer requires the insured person to be examined under section 42. Subsection 37(2), furthermore, directs that, “An insurer shall not discontinue paying a specified benefit to an insured person unless, (a) the insured person fails or refuses to submit a completed disability certificate … (b) the insurer has received the report of the examination under section 42, if the insurer required the insured person to be examined under that section …”

Arbitrator Miller reasoned that all the steps outlined in subsection 37(1) must be followed:

“I find that subsection 37(1) is clear and unambiguous. The section states, if an insurer wishes to determine if an insured person is still entitled to a specified benefit, the insurer (a) “shall” request the insured person to submit a “new” disability certificate; “and” (b) “may” request a section 42, insurer’s examination.

Arbitrator Miller reasoned that the word “new” is in the legislation “specifically to prevent an insurer from sitting on a disability certificate for however long it wishes before requesting an insurer’s examination”. As State Farm failed to follow the procedure mandated by section 37 it was required to reinstate Mr. Yogesvaran’s Specified Benefits, together with interest.
Impact:

1. An insurer must request a new Disability Certificate before it is entitled to arrange a Section 42 assessment.

2. An Insurer’s failure to request a new Disability Certificate breaches the section 37 procedure, and faces the risk of being forced to reinstate the Specified Benefit.
2. PAIN AND CATASTROPHIC IMPAIRMENT - AVIVA CANADA V. PASTORE (FSCO P09-00008, DECEMBER 22, 2009) DIRECTOR’S DELEGATE BLACKMAN.
This past year has seen continued judicial scrutiny of the definition of Catastrophic Impairment. In Aviva Canada v. Pastore Director’s Delegate Blackman was confronted with the frequently litigated issue of what influence pain has on the definition of Catastrophic Impairment.
It is important to note that Ms. Pastore, at least on appeal, was not asserting that she met the 55% whole body impairment definition. She was, rather, claiming that she qualified for Catastrophic Impairment pursuant to subsection 2(1.2)(g) – marked or extreme impairment.

“… subject to subsections (1.4), (2.1) and (3), an impairment that, in accordance with the American Medical Association’s Guides to the Evaluation of Permanent Impairment, 4th edition, 1993, results in a class 4 impairment (marked impairment) or class 5 impairment (extreme impairment) due to mental or behavioural disorder.”

In Pastore the issue was whether an insured person has to demonstrate that he/she suffered a marked or extreme impairment in all four aspects of functioning (i.e., activities of daily living, social functioning, concentration, and adaption). 

Ms. Pastore was injured in a motor vehicle accident in November 2002, sustaining, among other injuries, a fracture to her left ankle that required a number of surgeries. She also later developed complications with her right knee and eventually required a knee replacement. Another important fact about her medical condition is that she was diagnosed with “Pain Disorder Associated with both Psychological Factors and a General Medical Condition.” Arbitrator found that Ms. Pastore suffered a catastrophic impairment as defined under 2(1.1)(g) of the SABS (i.e., Class 4 – Marked Impairment).
If a mental or behavioural impairment is the result of a structural brain injury, then a WPI percentage rating can be assigned using the descriptions and tables found in Chapter 4 of the Guides dealing with the nervous system. Other types of mental and behavioural impairments are dealt with in Chapter 14 of the Guides. 3 Chapter 14 however does not use percentage ratings to describe these types of impairments. 
Using Chapter 14 of the Guides, assessors look at four areas of functioning: (1) activities of daily living; (2) social functioning; (3) concentration; and (4) adaptation. A “class” of impairment, not a percentage, is assigned to each of the four areas of functioning:

· Class 1 is no impairment.
· Class 2, mild impairment, means the impairment levels are compatible with most useful functioning.

· Class 3, moderate impairment, means impairment levels are compatible with some, but not all, useful functioning.
· Class 4, marked impairment, means impairment levels significantly impede useful functioning.
· Class 5, extreme impairment, means impairment levels preclude useful functioning. 

Although it did not factor into the ultimate determination in this case Arbitrator Nastasi made a comment which could make this already complex and intricate area even more troublesome.
Each edition of the Guides indicates that the reviewer can turn to other sources of information to help clarify an impairment rating if this additional information would lead to further clarity in the impairment rating process.  In light of all of the evidence presented, I find that it is then open to assessors to use not only previous editions of the Guides but also those subsequent to the 4th edition to assist them in determining the most accurate impairment rating for an individual. [emphasis added]
Arbitrator Nastasi assigned a 22% impairment rating for Ms. Pastore’s psychological difficulties. Applying the Desbiens’ approach of combining physical and psychological impairments resulted in a whole body impairment of 39% - less than the 55% threshold.

Subsection 2(1.1)(g) requires that the Marked or Extreme Impairment is due to a “mental or behavioural disorder”. Aviva argued that any limitations from which Ms. Pastore suffered were physical and not psychological. The Arbitrator refused to accept such a distinct dichotomy between physical and psychological impairments:
I do not interpret this as requiring a complete separation of physical and mental impairments nor do I think it is possible when you are considering an impairment that also involves pain. The appropriate focus should be on how the mental part of an overall condition or impairment impacts the various spheres of function. The experience of pain and a diagnosis of Pain Disorder falls properly within this examination.
The Arbitrator concluded that, based on the medical documentation and evidence including the OT assessment and the testimony of Ms. Pastore, “that the impact of these disorders on her daily functioning significantly impede her daily living tasks and the resulting impairment falls within a Class 4 marked level of impairment.”

Aviva argued that Ms. Pastore had to show a “marked” or “extreme” impairment in all four areas of functioning: (1) activities of daily living; (2) social functioning; (3) concentration; and (4) adaptation. The Arbitrator rejected this argument, and concluded that a “marked” or “extreme” impairment in one of the areas of functioning was sufficient to demonstrate catastrophic impairment.

If an individual has reached a marked level of impairment in any one area, then they are being deprived of a level of function in a basic and core area of life. This amounts to a serious loss. It is highly unlikely that in such a case the other areas of function would not also be negatively affected in some way. Given the importance of each area of function the loss of any one alone is significant and adequate to meet the definition of catastrophic impairment. To accept that one marked impairment is adequate is in line with a remedial approach to the Schedule.64 
I find that one marked impairment is adequate to meet the definition of catastrophic impairment. On this basis, having accepted the assessment of the CAT DAC that Ms. Pastore has suffered a Class 4: Marked impairment in the sphere of activities of daily living, I find that Ms. Pastore has met the definition of catastrophic impairment pursuant to clause (g) of the Schedule.
Director’s Delegate Blackman agreed with the Arbitrator’s reasoning and dismissed Aviva’s appeal.

Importance:
1. The Pastore decision provides a good template for asserting a Catastrophic Impairment claim on behalf of a claimant suffering chronic pain.
3.  DEFINITION OF “COMPLETE INABILITY TO CARRY ON A NORMAL LIFE” – HEATH V. ECONOMICAL INSURANCE [2009] ONCA 391.

This is a Court of Appeal decision where the Justices considered the “complete inability to carry on a normal life” definition. It is a “must-read” for any one asserting a claim for the Non-Earner Benefit (and the Caregiver Benefit two year post-accident). The Court of Appeal provides a comprehensive summary of the applicable principles for the “complete inability” test.
This case is interesting in that no one appeared on behalf of the claimant at the appeal.

Mr. Heath represented himself at trial, and called no expert evidence, yet he succeeded in demonstrating that he was entitled to receive the Non-Earner Benefit! 
Economical appealed this decision, and the appeal was set to proceed on January 29, 2009, in London via video-conference (as Mr. Heath was unable to travel to Toronto due to his medical condition). Mr. Heath was not present when the appeal hearing commenced, but Economical’s counsel indicated that Mr. Heath had left a message stating that he would not be attending the hearing. The Justices took a short recess, and when the hearing resumed Economical’s counsel informed them that Mr. Heath had arrived at the courthouse, “but had elected not to remain”. The Justices proceeded with the appeal without Mr. Heath, and without any documentation filed on his behalf.
Mr. Heath was involved in a low impact rear-end collision, yet he claimed some very serious injuries including cervical and thoracic spine fractures. There was no medical evidence to support Mr. Heath’s fracture claims. The trial judge, however, accepted that Mr. Heath’s life had changed drastically as a result of the accident.
I am satisfied that the plaintiff has met the onus of establishing that his injuries and his impairment from chronic pain have continuously prevented him from engaging in substantially all of the activities in which he ordinarily engaged before the accident.

He is a lonely man, who has few friends and contacts, whose activities are substantially impaired and I accept the fact that he must pace himself as a result of his continued, constant and chronic pain. I accept the fact that part of the problem is that he has de-conditioned.

In rejecting the trial judge’s articulation of the “complete inability to carry on a normal life” test, the Court of Appeal emphasized that the issue turns on whether the person has sustained “an impairment that continuously prevents the person from engaging in substantially all of the activities in which the person ordinarily engaged before the accident [emphasis in original].”

The Court, furthermore, emphasized that the focus is the activities the claimant ordinarily engaged in before the accident – not the activities that he or she would have engaged in, but for the accident.
In what seems to be an overly restrictive approach, the Court of Appeal emphasized that the trial judge found that Mr. Heath was impaired by both his injuries and his chronic pain condition. The chronic pain condition developed over time so, apparently, Mr. Heath was not “continuously” prevented from engaging in substantially all of his activities!

“First, it is clear that the trial judge concluded that it is Mr. Heath’s chronic pain that gives rise to his ongoing disability and that this condition developed over time.

In expressing his conclusion at paragraph 280 that Mr. Heath was entitled to benefits the trial judge said, “his injuries and his impairment from chronic pain have continuously prevented him from engaging in substantially all of the activities in which he ordinarily engaged before the accident. At paragraph 210 of his reasons, the trial judge explicitly stated, “over the past several years the plaintiff has developed chronic pain.” [emphasis in original]

The Court emphasized that, “a finding concerning precisely when Mr. Heath’s disability arose was essential to justify allowing his claim for [Non-Earner] benefits.”

The most significant aspect of the Heath v. Economical decision has to do with the Court of Appeal’s discussion of “activities”.

In order to determine whether the claimant’s ability to continue engaging in “substantially all” of his or her pre-accident activities has been affected to the required degree, all of the pre-accident activities in which the claimant ordinarily engaged should be considered. However, in deciding whether the necessary threshold has been satisfied, greater weight may be assigned to those activities which the claimant identifies as being important to his/her pre-accident life. [emphasis added]
The Court did adopt the reasoning set out in prior FSCO decisions where Arbitrators adopted a “qualitative” approach in considering whether a claimant is “engaging” in activities.
The phrase “engaging in” should be interpreted from a qualitative perspective and as meaning more than isolated post-accident attempts to perform activities that a claimant was able to perform before the accident. The activity must be viewed as a whole, and a claimant who merely goes through the motions cannot be said to be “engaging in” an activity. 

Moreover, the manner in which an activity is performed and the quality of performance post-accident must also be considered. If the degree to which a claimant can perform an activity is sufficiently restricted, it cannot be said that he or she is truly “engaging in” the activity.

In cases where pain is a primary factor that allegedly prevents the insured from engaging in his or her former activities, the question is not whether the insured can physically do these activities, but whether the degree of pain experienced, either at the time, or subsequent to the activity, is such that the individual is practically prevented from engaging in those activities.

Importance:
1. In advancing a claim for Non-Earner Benefits carefully consider whether the claimant has been "continuously" impaired from performing substantially all of his or her activities.
2. While emphasis can be placed upon the insured person's important activities, counsel must also lead evidence with respect to the insured person’s impairment in performing day-to-day activities.
4. CATASTROPHIC IMPAIRMENT: GLASGOW COMA SCALE WITHIN A REASONABLE TIME AFTER THE ACCIDENT” - LIU V. 1226071 ONTARIO INC. (CANADIAN ZHORONG TRADING LTD.), 2009 ONCA 571 (CANLII)
The plaintiff was involved in a motor vehicle accident at approximately 8:15 pm. He was unconscious when paramedics arrived some 15 minutes later. His initial Glasgow Coma Score (GCS) was 3 out of 15.  However, the plaintiff’s GCS score rose to 12 out of 15 within 33 minutes of the accident. The GCS scores thereafter continued to rise. The trial judge held the plaintiff had a brain injury but was not catastrophically impaired. The plaintiff appealed that decision.

The issue in this case was whether or not the plaintiff was catastrophically impaired according to the definition in O. Reg. 461/96, s. 5(1). Under that regulation, catastrophic impairment was defined as a brain impairment that results in a GCS score of 9 or less by a test that has been administered by someone trained for that purpose within a reasonable period of time after the incident. The Plaintiff/Appellant argued that the test was clearly met and that the subsequent GCS scores were irrelevant. The Defendant/Respondent argued that the Plaintiff/Applicant was not catastrophically impaired because the subsequent tests were administered within a reasonable period of time after the incident. 

On appeal, the Court held that the legal test under s. 5(1) of O. Reg. 461/96 was met. The injured party had a brain impairment and a GCS score of 9 or less within a reasonable period of time after the accident. This is a legal test and not a medical test. The purpose of the test is to add an element of predictability to facilitate settlement. The fact that there were also higher GCS scores within a reasonable period of time is irrelevant.
MacFarland J.A. did caution, however, that “simply meeting the statutory definition does not automatically mean entitlement.” It will still remain for claimants to prove their damages.

Importance:

1. All that is required for a catastrophic impairment is a brain impairment and a GCS score of 9 or less within a reasonable period of time after the incident.

2. Subsequent tests with higher GCS scores within a reasonable period of time after the incident are irrelevant.

3. The test for catastrophic impairment is a legal one and not a medical one; its purpose is to add an element of predictability to facilitate settlements.

5. Definition of the “Any Occupation” test - Burtch v. Aviva Insurance Company of Canada, 2009 ONCA 479.
Mr. Burtch was injured in a motor vehicle accident in March of 2001. At the time of the accident, he was 29 years old with a Grade 11 education. He was employed as a general labourer. His position required some heavy lifting, the ability to drive, and communication with his employer and his employer’s representatives. Mr. Burtch’s entire working experience before the accident involved heavy-lifting. After the accident, his back and shoulder injuries prevented him from returning to work or to a similar occupation. He received, Income Replacement Benefits from Aviva.
Aviva terminated IRBs at the two-year mark. Aviva maintained that Mr. Burtch did not suffer a “complete inability to engage in any employment for which he was reasonably suited by education, training or experience.” Following the IRB termination, a report was authored by a vocational counsellor. According to the report, Mr. Burtch’s greatest potential for future employment was as a long haul truck driver. In order to secure this employment, he would have to take a training course for $4,250 and obtain an i94 waiver card so he could cross the border. 

The trial judge agreed with the vocational assessor’s conclusions. The judge also found that Mr. Burtch would not require substantial upgrading or retraining. He acknowledged, however, that Mr. Burtch did not qualify as a long haul truck driver at the time of the report or at trial and that he may, in fact, never qualify. He recognized, further, that Mr. Burtch did not have the resources to pay for the training program. The trial judge concluded that Mr. Burtch was entitled to continuing Income Replacement Benefits. 

Aviva appealed the decision.

On appeal Mr. Burtch argued that reasonably suitable alternative employment did not exist. The Court of Appeal, however, ruled in Aviva’s favour, concluding that the trial judge applied the wrong test under s. 5(2)(b) of the SABS. The trial judge found that Mr. Burtch was entitled to the benefit because he was not yet qualified as a long haul trucker and may never qualify. The proper test though was whether or not Mr. Burtch, as a result of the accident, “suffers from a complete inability to engage in any employment for which he is reasonably suited by education, training or experience.” An insured person does not have to be immediately qualified for a particular position for the position to be considered reasonably suitable alternative employment. It is just that the alternative employment cannot require substantial upgrading or retraining. 

The trial judge found that Mr. Burtch did not require substantial upgrading or retraining in order to be a long haul truck driver. Whether or not Mr. Burtch could afford the training course and whether or not he would qualify as a long haul truck driver were separate issues altogether that were not part of the appeal. Mr. Burtch merely took the position that no reasonably suitable alternative employment existed. The appeal did not concern rehabilitation benefits or obligations to participate in vocational training

Importance:

1. An insured person does not have to be immediately qualified for a particular position for the position to be considered reasonably suitable alternative employment; but the alternative employment cannot require substantial upgrading or retraining.

2. It seems that the cost of any retraining is not relevant to whether or not a particular occupation is a reasonably suitable employment opportunity; rather, the cost of retraining is relevant to an insured person’s entitlement to a rehabilitation benefit

6.  LIMITATION PERIOD: CATASTROPHIC IMPAIRMENT & THE TWO-YEAR TIME LIMIT - WRY V. AVIVA CANADA INC. (FSCO P09-00016, March 12, 2010). 
This is an important decision which addresses the balance of the two-year limitation period and multiple applications for Catastrophic Impairment.

The facts in Wry v. Aviva Canada Inc. were succinctly summarized by Director’s Delegate Blackman.

Mr. Wry was injured in a horrible motor vehicle accident on December 16, 2000. He was then seventeen years. The July 3, 2006 report of Dr. M.L. Zwiers, a psychologist, states that Mr. Wry was struck by two vehicles while helping direct a third vehicle onto the road. The second vehicle ran over and crushed Mr. Wry’s legs. Mr. Wry remained in a wheelchair for two years and was on and off crutches for another two to three years, undergoing ten surgeries in that period. Mr. Wry advises that he has undergone a further eight procedures. 

On June 19, 2003, Mr. Wry submitted an Application for Determination of Catastrophic Impairment (CAT Application). Mr. Wry’s healthcare provider opined that he suffered a whole body impairment greater than 55%. The application was denied March 17, 2004. The plaintiff then sent two subsequent CAT Applications on July 21, 2006, and April 13, 2007 relying on the same criterion (i.e., the 55% whole body impairment). The insurer refused to consider them. The plaintiff filed for mediation on February 13, 2007.  He then filed for arbitration on August 20, 2007. His application for mediation was clearly more than two years after the initial CAT denial. 

Section 281(5) of the Insurance Act stated that mediation must be commenced within two years of the insurer’s refusal to pay the benefit claimed. At arbitration, Aviva argued that the plaintiff’s mediation application was outside the limitation period. Therefore, the plaintiff was not entitled to mediate the denial.

The plaintiff, on the other hand, argued that he was entitled to submit more than one application. His medical condition was worsening over time and when an insured person’s health deteriorates, he can re-apply for a determination of catastrophic impairment – even if a previous application was denied. Moreover, following his first application, there was a change in the law regarding catastrophic impairments. Previously, CAT Assessments would consider either physical or psychological impairments, but not both. Currently, CAT Assessments consider both physical and psychological impairments. He did not fully appreciate the psychological impact of the collision until after his first application. He was therefore entitled to re-apply for a determination. 

In the alternative, the plaintiff argued that the two year limitation is not applicable because that limitation applies once there is a refusal of a “benefit claimed.” An application for catastrophic impairment leads to a higher level of benefits but not to specific benefits. Therefore a catastrophic determination is not a “benefit claimed” but rather, an “entitlement test.” 

The plaintiff’s primary argument was unsuccessful at arbitration. The arbitrator agreed that where an insured person’s condition changes over time, he can re-apply for a determination of catastrophic impairment. This is so even if the re-application is under the same criterion and even if it is submitted after the two year limitation period. However, in this case, the plaintiff made three applications, all under the same criterion, and none of his applications indicated a change in his condition. With respect to variations in the legal landscape, while changes in the law can be a factor upon which an applicant challenges an insurer’s determination, it cannot retroactively affect the operation of a clear limitation period.  

The plaintiff’s alternative argument was also unsuccessful. The arbitrator looked to sections 281(5) and 279 of the Insurance Act and section 40 of the SABS. Clearly section 281(5) says that mediation must commence within two years after the refusal to pay a benefit claimed. It does not state that mediation must be commenced within two years after an insured person fails an entitlement test. 

Like section 281(5), section 279 applies to disputes about an insured person’s entitlement to benefits (i.e. benefits claimed). However, section 279 also applies to disputes about the amount of a given benefit. That same provision directs such disputes to be resolved under sections 280 to 283 (where the two-year limitation period is found). Therefore, it appears as though mediation must be commenced within two years after the refusal to pay a benefit claimed and also within two years after the refusal to pay a higher level of already existing benefits. An insurer that denies an application for catastrophic impairment is essentially refusing to pay an insured person a higher level of existing benefits. Thus, according to section 279, an insured person has to commence mediation within two years after an application for catastrophic impairment is denied. 

Section 40 of the SABS concerns catastrophic impairment. Under subsection 40(4), disputes about whether or not an impairment is catastrophic are resolved according to sections 279 to 283. This seemed to confirm that an applicant had to commence mediation within two years after an application for catastrophic impairment is denied.

Update

Both Mr. Wry and Aviva appealed the Arbitrator’s decision and Director’s Delegate Blackman dismissed Mr. Wry’s appeal on March 12, 2010.
The Director’s Delegate dismissed Mr. Wry’s appeal in the opening paragraphs on his analysis. He noted that the Arbitrator made a specific finding of fact that “Mr. Wry has not demonstrated that his condition has changed.” The Director’s Delegate was not persuaded that there was a “complete absence of supporting evidence for the Arbitrator’s finding of fact” regarding an asserted change in condition. He found, therefore, “that this is no basis for setting aside the Arbitrator’s decision.” 
It is when the Director’s Delegate addresses Aviva’s appeal that this case becomes very interesting. Aviva disputed the Arbitrator’s conclusion that “it [is] reasonable … that an applicant can re-apply for determination of catastrophic impairment under the same criterion where his condition changes over time.” The Arbitrator believed that such an interpretation, “would be consistent with the broad and liberal interpretation mandated by the consumer protection nature of insurance legislation.” 

In analyzing the appeal decision it is important to consider carefully the manner in which the Director’s Delegate enunciated the issue:
Here Aviva's appeal issue is whether the Arbitrator erred in finding that an insured person can reapply for a CAT determination under the same criterion or criteria where his or her condition changes over time as being consistent with the broad and liberal interpretation mandated by the consumer protection nature of this insurance legislation. [emphasis added]

The Director’s Delegate rejected the Arbitrator’s finding that a change in circumstances can open the door to a new CAT application.
The Director’s Delegate pointed out, however, that “Aviva concede[d] that there can be a reapplication for CAT determination if the reapplication is on a separate criterion not yet determined by a CAT DAC.” [emphasis added]

For more clarity, the Director’s Delegate noted:
Aviva does not dispute the CAT DAC determination. The parties agree that on or about March 17, 2004 Aviva sent an OCF-9 denying both the CAT application and Mr. Wry's entitlement to CAT benefits. The Arbitrator found that the limitation period expired March 16, 2006. The second CAT application is dated four months later. I am not persuaded that if an insured person "errs" in the timing of his or her CAT application, that reapplying for a CAT determination on the same criterion or criteria already determined by a CAT DAC is an alternative to accessing the dispute resolution system within the statutory time lines. [emphasis added]
Importance:

1. Where an insured person’s condition deteriorates over time, he may be able to reapply for a determination of catastrophic impairment so long as the re-application is under a new criterion.
2. A denial of a CAT application must be disputed within two years from the denial date. 

7. LIMITATION PERIODS: THE EROSION OF SMITH V. CO-OPERATORS – GOLIC V. ING INSURANCE 2009 ONCA 836 (CANLII)


Although this is a Bill 164 case I was contacted by a number of lawyers asking whether my client was going to appeal the decision of Mr. Justice Quigley (which, obviously, I lost). Mr. Golic did appeal the decision of the motion's judge to the Court of Appeal, and ... I lost again.
Mr. Golic was involved in a motor vehicle accident in August of 1995. He was paid "other disability benefits" until January 1997. His lawyer at the time (not me) did not take any steps to dispute the benefit termination. ING Insurance wrote to Mr. Golic on January 23, 2000, and informed him that was entitled to dispute a decision of the insurer by applying for mediation and, if necessary, taking other steps subsequent to mediation pursuant to ss. 279 to 283 of the Act (the dispute resolution process). In its letter ING enclosed copies of the noted sections of the Act, as well as, a complete copy of the SABS and asked to be advised if the appellant required the insurer to provide him with any forms.

It is important to remember that the former section of the SABS required the insurer to “inform the person in writing of the procedure for resolving disputes relating to benefits …”
The Ontario Court of Appeal reviewed the Supreme Court of Canada’s decision of Smith v. Co-operators [2002] S.C.R. 129. In particular the Court of Appeal acknowledged that the Supreme Court directed:
· The insurer to inform the person of the dispute resolution process in “straightforward and clear language, directed towards an unsophisticated person”.

· The insurer should describe “the most important points of the process, such as the right to seek mediation, the right to arbitrate or litigate if mediation fails” and the “relevant time limits that the govern the entire process.”

· That it is “questionable” whether simply attaching to the refusal a verbatim reproduction of ss. 279 to 283 of the Act would qualify as a valid refusal because “it would surely run afoul of the consumer protection purpose of the legislation.”

· That the court not “consider circumstances beyond the insurer’s notice of refusal when determining whether the refusal was adequate.”

In Golic, however, the Court of Appeal noted that ING’s denial letter contained much more information than the letter Ms. Smith received from Co-operators. The Court of Appeal also pointed out that Mr. Golic had participated in two FSCO mediations about his accident benefits claims.

In my view, it was reasonable for [ING] to assume that as a result of the appellant having previously been involved in two mediations under the Act he would be aware of the follow-up dispute resolution process and the relevant time limits. In Smith, the claimant went to mediation after she received the refusal. [emphasis added]
The Court of Appeal noted, furthermore, that ING “invited Mr. Golic to contact his counsel or, if he did not have counsel, to write with questions if he needed further information or guidance about the dispute resolution process”.

In denying Mr. Golic’s appeal the Court of Appeal reasoned:

“… there are significant differences between the refusal in this case

and that in Smith. The refusal in this case specifically referred to the dispute resolution process. It enclosed copies of the relevant sections of the Act. In addition, the refusal referred to the earlier mediations. It made a reasonable assumption that the appellant knew about the dispute resolution process and it invited inquiries if he did not.”

Importance:

1. Although the Court of Appeal acknowledged that the court should not “consider circumstances beyond the insurer’s notice of refusal” it did place emphasis on the fact that Mr. Golic had participated in 2 previous FSCO mediations in denying his appeal.

2. The Court of Appeal was prepared, based on circumstances outside of the ING’s denial letter, to assume that Mr. Golic was aware of the two-year time limit.

8. QUANTIFICATION OF IRBS: INCLUSION OF SUBSEQUENTLY DECLARED INCOME – URIBE V. WAWANESA MUTUAL INSURANCE CO. (FSCO P09-00021, FEBRUARY 5, 2010)
This decision of Director’s Delegate Evans confirms that subsequently declared pre-accident income is included in the calculation of an insured person’s Income Replacement Benefit.

Mr. Uribe was injured in a motor vehicle accident in December 2006. His employer submitted an OCF-2 stating that Mr. Uribe earned $20,000 in the 52 weeks preceding the accident. Mr. Uribe claimed that he was unable to obtain a T-4 slip from his employer so he did not include the $20,000 income when he filed his 2006 income tax return. Later, after speaking with an accountant, he refilled his tax return and claimed the $20,000 income.
Section 64.1(1) stipulates that the calculation of IRBs "shall be determined for the purposes of this Regulation without reference to any income the person has failed to report contrary to that Act or legislation."

Subsection 64.1(2) provides a saving provision, in that notwithstanding a determination under section 64.1(1) "the amount of the income may be adjusted to reflect any change in the amount of the person's income reported or determined in accordance with the Income Tax Act (Canada). . . ."

In spite of the clear wording in section 64.1(2) the Arbitrator ruled that Mr. Uribe was not entitled to have IRB adjusted to reflect the additional reported income. The Arbitrator reasoned that section 64.1(2) applied only when the Canadian Revenue Agency initiated the reassessment.
The Arbitrator’s decision was overturned on appeal. Director’s Delegate Evans reasoned that 64.1(2) is clear and it mattered not whether the income reassessment was initiated by the insured person or the Canada Revenue Agency. If income was subsequently reported to the Canada Revenue Agency it was to be included in the calculation of the insured person’s Income Replacement Benefit.

The Director’s Delegate noted that this interpretation would encourage insured persons to “come clean” in reporting all income. He did note, however, that in an income reassessment situation the insurer would not be required to pay interest on past IRBs as “since income was excluded from the calculation of the IRB, a higher IRB was never required to be paid.”
Importance:

1. An insured person may subsequently declare income to the Canada Revenue Agency knowing that it will be included in his/her IRB calculation.
9.  SECTION 24, AND THE FUNDING OF A FUTURE CARE COST REPORT – BAKER V. ING INSURANCE COMPANY (FSCO A08-000194, APRIL 7, 2009) ARBITRATOR BAYEFSKY.

The issue in Baker v. ING Insurance was whether the insurer was obligated to reimburse Mr. Baker for the cost of a Future Care Cost report.

Arbitrator Bayefsky noted that section 24(1) of the Schedule, requires an insurer to pay reasonable fees charged by a health professional for conducting an assessment and preparing a report, if the assessment and report were reasonably required in connection with a benefit claimed or the preparation of a treatment plan. The insured person must submit the expense for approval under a treatment plan under section 38 or submit an application for approval of an assessment under section 38.2.

On behalf of Mr. Baker, a certified life-care planner, submitted an Application for Approval of an Assessment or Examination (an “OCF-22”) for an “Assessment of Future Care Costs/Housekeeping/Home Maintenance” in the amount of $986.82.
Not surprisingly, ING denied the OCF-22 arguing that it was obligated to fund reasonable and necessary present good and services only. It was not, it stressed, required to provide funding for future goods and services.

While the Baker case was litigated in the context of the previous DAC system, the principles expressed by Arbitrator Bayefsky have application in today’s accident benefits practice. He pointed out that the OCF-22 referred to an “assessment of future care costs” based on medical information which suggested that Mr. Baker may require assistance arising from possible deterioration in his condition.

The Arbitrator did not find it necessary for the life-care planner to specify the particular benefits that might be covered by “future care costs” as it was “reasonable to infer that this referred to at least medical and rehabilitation benefits.” It was important to the Arbitrator that Mr. Baker’s condition was predicted to deteriorate over 10 to 15 years, and that his long term prognosis was guarded. In other words, some of the goods and services identified in the report would be needed within the 10 year medical and rehabilitation claim time period.
Arbitrator Bayefsky held that that there was no requirement “that the proposed assessment be in respect of benefits already claimed or incurred.”

ING may have denied Ms. Pollard’s assessment on this basis since it stated that an insurer’s obligation was to fund “present” medical and rehabilitation needs on an “incurred basis.” To the extent that this was ING’s position, I find that it was wrong in law. 

ING was required to reimburse Mr. Baker for the cost of the Future Care Cost report.

Importance:
1. Insurers may be obligated to reimburse insured person’s for the expense of a future care cost especially if goods and services are identified as being needed within 10 years of the accident (for non-catastrophic claims).
10. CATASTROPHIC IMPAIRMENT: PAIN AND WHOLE BODY IMPAIRMENT – AUGELLO V. ECONOMICAL INSURANCE (FSCO P09-00002, NOVEMBER 17, 2009) DIRECTOR’S DELEGATE BLACKMAN.

This interesting and lengthy decision finally ends the debate (at least at FSCO) about whether physical and psychological impairments can be combined in assessing whole body impairments. The decision is noteworthy in that it provides a comprehensive review of previous catastrophic impairment decisions. Director’s Delegate Blackman also addresses and dismisses in systematic fashion the numerous arguments put forth by Economical (and, I suspect, the insurance industry) for why psychological and physical impairments should not be combined.
Arbitrator Wilson held that Ms. Augello was permitted to combine her physical and psychological impairments, and he found that she met the definition of Catastrophic Impairment. The insurer appealed.

Director’s Delegate Blackman begins his decision by addressing the issue of whether FSCO Arbitrators are bound by the Desbiens
 decision. He agreed with the proposition that Arbitrators should give “careful consideration” to Superior Court of Justice decisions, although they were not bound by them.
In beginning his analysis of whether to combine physical and psychological impairments, Director’s Delegate Blackman begins by adopting the reasoning of Justice MacKinnon in Arts v. State Farm
.

The legislature’s definition of “catastrophic impairment” is intended to foster fairness for victims of motor vehicle collisions by ensuring that accident victims with most health needs have access to expanded medical and rehabilitation benefits. That definition is intended to be remedial and inclusive, not restrictive. …

An injured victim may fall short of being found catastrophically impaired on the basis of any one of the other seven parts to the definition of catastrophic impairment, but when all of his/her impairments are considered, he/she may well have a 55 per cent Whole Body Impairment. To deprive Ontario motor vehicle accident victims in these circumstances the right to recover needed attendant care and medical- rehabilitative benefits is both unreasonable and unjust. That cannot have been the intention of the provincial legislature.

The SABS are remedial and constitute consumer protection legislation. As such, they are to be read in their entire context and in their ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of the legislature. The goal of the legislation is to reduce the economic dislocation and hardship of motor vehicle accident victims and as such, assumes an importance which is both pressing and substantial. [emphasis added]

Director’s Delegate Blackman concludes his decision by summarizing the principles that apply in assessing the 55% whole body impairment.
1. Clause 2(1.1)(f) is not ambiguous, that it plainly includes as impairments losses or abnormality of psychological, physiological or anatomical structure or function.

2. If clause 2(1.1)(f) is ambiguous, it should be interpreted as including as impairments losses or abnormality of psychological, physiological or anatomical structure or function.

3. The Guides do specifically allow and do provide a method of assigning percentage ratings to mental, emotional and behavioural impairments in Table 3 at page 4/142.

4. It is reasonable and correct to use the ratings incorporated by reference on page 301 of the Guides as an admissible aid in determining percentage WPI.

5. The failure of an insured person to meet the exact criteria in the other clauses of subsection 2(1.1) of the Schedule does not mean that the impairments described elsewhere cannot be percentage rated and combined in clause 2(1.1)(f).

6. More specifically, that one does not meet the qualitative definition of catastrophic impairment under clause 2(1.1)(g) of the Schedule does not preclude mental or behavioural impairments that are not, on their own, catastrophic from being given a percentage rating and combined with all other areas of impairment.
7. It is proper to interpret the words “not listed” in section 2(3) of the Schedule as encompassing both impairments that are not identified and impairments that are identified but not assigned any percentage. 

Importance:

1. The decision confirms (at least in the FSCO context) that psychological and physical impairments can be combined in assessing whole body impairment.
� Desbiens v. v. Mordini [2004] O.J. No. 4735 where Justice Spiegel combined physical and psychological impairments in determining that the 55% whole body impairment definition was met.


� (2007), 91 O.R. (3d) 394.








David Hayward & James Page

Martin & Hillyer


April 28, 2010


