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BETWEEN:
DAVID LEHMAN
Applicant
and
GAN CANADA INSURANCE COMPANY
Insurer
DECISION
Issues:

The Applicant, David Lehman, was injured in a motor vehicle accident on January 29, 1994. He
applied for and received Income Replacement Benefits (“IRBs™) under section 7(1), paragraph 2
of the Schedule' from GAN Canada Insurance Company (“GAN Canada”). GAN Canada paid
benefits from February 7, 1994 until May 22, 1996. After mediation, the parties resolved a
number of issues. They settled the rate of IRBs payable to Mr. Lehman. GAN Canada also
conceded Mr. Lehman’s entitlement to IRBs during the 104-week period following the accident.

It paid Mr. Lehman IRBs at the rate of $310.21 until May 22, 1996.

IThe Statutory Accident Benefits Schedule — Accidents after December 31, 1993, and before November 1,
1996, called “the Schedule” in this decision. The Schedule is Ontario Regulation 776/93, as amended by Ontario
Regulation 635/94.
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GAN Canada’s initial offer of Loss of Earning Capacity Benefits (“LEC benefits) was “nil” since
it had assessed Mr. Lehman’s residual earming capacity to be greater than his pre-accident earning
capacity. Mr. Lehman rejected GAN Canada’s “nil” offer. At the hearing, GAN Canada conceded
that Mr. Lehman qualified for LEC benefits. However, the parties failed to resolve the issue of the
amount of the LEC benefit as determined under sections 28, 29 and 30 of the Schedule.

The parties also disagreed whether Regulation 776/93 (the “Schedule™), or its successor,
Regulation 781/94, which amended the Schedule effective January 1, 19952 applies to Mr.
Lehman’s accident. Mr. Lehman claims he is entitled to receive IRBs pending the resolution of the
dispute, whereas GAN Canada disagrees. Mr. Lehman proceeded to arbitration on these issues in

accordance with the Insurance Act, R.S.0. 1990, c¢.1.8, as amended (the “Act ™).

The issues in this hearing are:

1. What is the correct amount of Mr. Lehman’s LEC benefit as determined under section 28
of the Schedule?

() In determining Mr. Lehman’s pre-accident earning capacity under section 29(3) of
the Schedule: What could he have reasonably earned at the time of the accident
having regard to his personal and vocational characteristics at the time?

(b)  In determining Mr. Lehman’s residual earning capacity under section 30 of the
Schedule: What type of employment best satisfies the criteria set out in section 30
(2) of the Schedule?

2. Is Mr. Lehman entitled to IRBs from the benefit termination date, May 22, 1996, until the
date of this decision, under section 23(8) of the Schedule (Regulation 776/93)?

*Part VI, section 23 of Regulation 776/93 is attached to the decision as Schedule B and Part VI, section 23 of
Regulation 781/94 is attached as Schedule C.
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Mr. Lehman also claims interest on any amounts owing and his expenses incurred in the hearing.

Result:

1. Mr. Lehman is entitled, pursuant to section 23(8) of the Schedule (Regulation 776/93), to
a weekly income replacement benefit of $310.21 with interest from the benefit termination
date, May 22, 1996, until the date of this decision.

2. The correct amount of the LEC benefit, as determined pursuant to section 28 of the
Schedule, is $153.41 with interest, payable to Mr. Lehman from the date of this decision.

3. Mr. Lehman is entitled under section 282(11) of the Insurance Act to his expenses
incurred in respect of the arbitration.

Hearing:

The hearing was held in Burlington, Ontario, on July 15, 1997, before me, Beth Allen, Arbitrator.
Written submissions were filed by the parties by July 25, 1997.

Present at the Hearing:

Applicant: David Lehman

Mr. Lehman’s Stephen B. Abraham
Representative: Barrister and Solicitor
GAN Canada’s Ralph D'Angelo
Representative: Barrister and Solicitor
GAN Canada’s Dwight Robinson
Officer: Claims Examiner
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Court Reporter: Maureen Biscak
Mark Nimigan Court Reporting Services

Witnesses:

For the Applicant: David Lehman
Linda Baker

The Applicable Regulation

Section 28(3) of the Schedule was amended on January 1, 1995, nearly one year after Mr.
Lehman’s accident on January 29, 1994, Mr. Lehman seeks benefits at the IRB rate until a new
rate of LEC benefit is determined by this decision. He relies on the original wording of section

23(8) which was passed on January 1, 1994 and reads as follows:

23-(8) Subject to subsections (5) and (6) and to subsection 281(4) of the Insurance Act, the
insurer shall continue to pay benefits under Part 11, section 15, Part IV or Part V pending
resolution of a dispute under subsection (3) or (4), if the person continues to qualify for
those benefits. [emphasis added].

GAN Canada’s position is that the amendment of January 1, 1995 applies to the effect that the
insurer is not required to pay benefits at the IRB rate after the 104-week period; but rather should
pay benefits at the rate of its LEC offer until the date of this decision. GAN Canada has paid
neither IRBs nor LEC benefits during this period, since its initial offer (before its verbal offer

made during submissions at the hearing) was “nil.” The January 1, 1995 amendment reads:

23.-(8) Subject to subsection (6) and to subsection 281(4) of the Insurance Act, the
insurer shall continue to pay benefits under Part IV or V pending the resolution of
a dispute under subsection (3) or (4), if the person continues to qualify for those
benefits.
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Mr. Lehman submits that his right to claim LEC benefits flows from the injuries suffered as a
result of the accident and that his rights, including his right to LEC benefits, crystallized on that
date. Accordingly, the goveming legislation is that which was in effect at that time, and not the
later amendment. In making his argument, he relies on the Supreme Court of Canada case,
Spooner Oils Ltd. v. Turner Valley Gas Conservation® and the British Columbia Supreme Court
case, Canada (Attorney General) v. Lavery.* The British Columbia Supreme Court case upheld
the principle enunciated by the Supreme Court of Canada that statutes shall not be construed to
have retroactive operation unless such a construction is express or arises by necessary implication
from the statute and should not be interpreted to prejudicially affect an accrued right or an

existing status.

GAN Canada submits that the amendment applies to Mr. Lehman’s claim because it was in place
by the time Mr. Lehman qualified to claim LEC benefits 104 weeks after his accident. GAN
Canada argues that no substantive rights are affected since Mr. Lehman was not qualified to claim
LEC benefits until after the amendment came into effect. In GAN Canada’s submission, the
change effected by the amendment is strictly procedural, intended to make the accident benefit

scheme more efficient.

The law in this regard has long been settled. Previous arbitral decisions have dealt with the

retroactive application of legislation. Paulo Pinto and General Accident Assurance Company of

3[1933] S.C.R. 629.

#11989] B.C.J. No. 2175.
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Canada’ discussed the explanation for the presumption against the retroactive application of

legislation as expressed in Driedger On the Construction of Statutes. The Pinto case states:

It is presumed that legislation is not intended to have a retroactive application. The
rationale is explained in Driedger On the Construction of Statutes as follows:

Because a retroactive law applies to past events, its practical effect is to change the
law that was applicable to those events at the time they occurred. To change the
law governing a matter after it has already passed violates the rule of law. In fact,
it makes compliance with the law impossible ... The fundamental tenet on which
the rule of law is built is that in order to comply with the law, or rely on it in a
useful way, the subjects of the law have to know in advance what it is. By
definition, a retroactive law is unknowable until it is too late.

The authors of Driedger on the Construction of Statutes distinguish between the
application of legislation to facts which have ended before it comes into force, to facts
which begin after it comes into force and to facts which start before the legislation comes
into force and continue after the legislation is in force.

The application of legislation to ongoing facts is not retroactive because, to use the
language of Dickson J. in the Gustavson Drilling case [1997] 1 S.C.R. 271, there
1s no attempt to reach into the past and alter the law or the rights of persons as of
an earlier date. The application is prospective only to facts in existence at the
present time. Such an application may affect existing rights and interests, but it is
not retroactive.

I accept Mr. Lehman’s position on this issue. When his accident occurred the statutory accident
benefit scheme gave him a future right to receive IRBs pending the outcome of a dispute over

LEC benefits. This right crystallized at the time of his accident. A decision in favour of GAN

>Pinto and General Accident Assurance Company of Canada (April 10, 1997), OIC A96-001246 at page 13.
See also Bernicky and Guardian Insurance Company of Canada (July 6, 1994), OIC A-006268; Smith and General
Accident Assurance Company of Canada & Smith and Allianz Insurance Company of Canada (January 30, 1997),
OIC A-012681 & A-013811; Worthman and AXA Insurance (Canada) (January 30, 1997), OIC A-96-000486.
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Canada’s position would lead to the retroactive application of the amendment so as to

prejudicially affect Mr. Lehman’s rights as they existed on the date of his accident.

In my view, the right involved is a substantive right. It is settled law that if a change contemplated
by an amendment is procedural and does not affect substantive rights, the amendment can apply
retroactively.® The amendment in this case affects the amount of benefit payable to an insured
pending the outcome of a dispute. The right to a certain rate or amount of benefit is a substantive
right. Under the predecessor legislation Mr. Lehman is entitled to a benefit at the rate for IRBs,
whereas under the amendment, subsections 23 (5), (5.1) and (5.2), the insurer can pay benefits at

the rate of its LEC offer — a rate which will most frequently be lower than the rate for IRBs.

For these reasons GAN Canada is obligated to pay Mr. Lehman IRBs at the rate of $310.21
weekly from May 22, 1996, the benefit termination date, until the date of this decision.

Factual Background:

Mr. Lehman was 37 years old when he was involved in an accident on January 29, 1994. He was
driving a snow mobile which hit a rut on the lake where he was travelling. He suffered a number
of injuries, the most disabling involving his left knee. GAN Canada concedes that this injury has
disabled Mr. Lehman from returning to his pre-accident employment as a telephone

repairer/installer.

Mr. Lehman completed grade 11 at high school. From 1970 to 1987 he was involved in the
restaurant business. He worked part-time and full-time for his family’s catering business from

about 1970 to 1983. From about 1983 to 1987 he worked for Kelsey Restaurants, advancing to

6Driedger On the Construction of Statutes, page 545.
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an area manager position where he eamed about $33,000. For about nine months, in 1987 and
1988, Mr. Lehman worked as a sales representative for Hamilton Store Fixtures selling food
service wares and equipment to nursing homes and hospitals. He testified that he grew
disinterested in the restaurant management and sales businesses and decided to return to school to
train for a new job. In 1988 he entered and completed a 10-month community college program in
micro-computer electronics. He testified that he never actually worked in this field but began
working for Bell Canada (“Bell”) the following year. I heard no evidence that Mr. Lehman’s

micro-electronics course aided him in obtaining the position at Bell.

From about 1989 to 1993, Mr. Lehman worked for Bell as a temporary part-time
installation/repair technician. Approximately one year before the accident, on January 23, 1993,
he was laid-off. His job at Bell required him to climb ladders and poles. Mr. Lehman estimated
that before the accident he earned about $22.10 per hour, working a minimum four-day, 32-hour
week, sometimes exceeding these hours with overtime. His employment with Bell was irregular
since Bell laid him off periodically. Over the period he worked for Bell, he worked an average of

5.25 months and earned an average income of approximately $19,086’ in the years 1990 to 1993.

After being laid-off by Bell for about one year and four months, Bell recalled him in May 1994 to
start work on June 1, 1994, but he was unable to return due to his accident-related injuries. Bell
recalled Mr. Lehman for a regular part-time position as an repairer/installer. Mr. Lehman
presented evidence that he would have worked a minimum of 32 hours with six to seven overtime
hours; at an hourly wage of $21.03 and a weekly wage of $672.96, amounting to an annual salary
of $57,000. He referred for support to Mr. Andrew James’, his accountant, report of July 3, 1997,

" Mr. Lehman worked for Bell during the periods from April 10, 1989 to October 30, 1990; from July 29,
1991 to March 7, 1992; and from June 1, 1992 to January 23, 1993. Therefore, he was laid-off for about two months in
1990; seven months in 1991, three months in 1992, and 11 months in 1993. His tax records reveal that his income was
$24,390.93 in 1990; $19,587.41 in 1991; $29,367.45 in 1992; and $2,996.24 in 1993.
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to letters from Bell’s legal department dated November 26, 1996 and January 24, 1997, and to the
oral evidence of one of his past Bell supervisors, Ms. Lynda Baker. Mr. Davidian of Bell’s law
department indicated in his January 24, 1997 letter that on Mr. Lehman’s return in June 1994 he
would have earned a “step eight” hourly wage of $21.03, and would have eventually progressed
from there to higher wage steps. Mr. Lehman testified that if he had been employed at this job on
January 29, 1994 (the accident date) he would have also been paid at the step eight wage. Ms.
Baker confirmed Mr. Lehman’s evidence that he could have earned $57,000, working about six to

seven hours overtime.

In oral testimony, Mr. Lehman estimated that on the recall Bell offered him $22.10 per hour.
Other evidence indicates that the hourly rate offered was $21.03. Under cross-examination about
the hourly rate Mr. Lehman could not explain the discrepancy. The discrepancy is a small one. 1
accept the $21.03 rate since Mr. Lehman offered only an estimation of the recall wage rate and
seemed to defer to the information in Bell’s letters on this matter. He verified, however, that if he
had been working at the time of the accident, Bell would have paid him at the rate offered in the
May 1994 recall. Mr. Lehman testified he would have readily returned to work at Bell at this time
were it not for his accident-related injuries. Following his accident, however, he expressed an
interest in a sedentary position in the communications industry in 1995 discussions with Optimum

Rehabilitation Services, a service provider retained by GAN Canada.

GAN Canada referred Mr. Lehman to a residual eaming capacity assessment (“RECDAC”) at
Hamilton Hospitals Assessment Centre, which was conducted on September 9, 1996. Mr. Lehman
submitted into evidence the RECDAC report dated November 4, 1996. The objective of the
assessment was to match Mr. Lehman’s physical, educational and intellectual capacities and his
employment background, training and aptitude with prospective occupations. The report

concluded that Mr. Lehman was competitively employable in two occupations with potential
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earnings® as follows: Restaurant Equipment Sales Representative, from $29, 553 to $39,302 per

year and Electronics Assembler/Fabricator, from $20,631 to $26,755 per year.

Analysis of Loss of Earning Capacity

Pre-Accident Earning Capacity:

Mr. Lehman’s Position

The dispute mainly revolves around whether the evidence related to Mr. Lehman’s May 1994
recall by Bell should be considered in determining his pre-accident earning capacity. Mr. Lehman
argues that the May 1994 recall should be taken into consideration. The parties agree that the
applicable provisions for determining his pre-accident earning capacity are subsections 29(3) and
(4)(a), since at the time of the accident he was not employed. The parties also agreed, upon
reviewing the recall terms of the collective agreement, filed into evidence by Mr. Lehman, that he
be treated (for the purposes of section 7(1), paragraph 2(ii) of the Schedule) as not employed at

the time of the accident.

The governing provision states:

29.- (3) For the purpose of determining the amount of a weekly loss of earning
capacity benefit under this Part, the pre-accident earning capacity of a
person who is entitled to receive weekly income replacement benefits under
paragraph 2 or 5 of subsection 7(1), weekly caregiver benefits under Part
IV or weekly disability benefits under Part V shall be deemed to be the
person’s net weekly income determined in accordance with section 81 or

¥See Exhibit 2,tab 3, pages 3 and 4. The occupations recommended by the RECDAC were selected from the
National Occupational Classification, 1992 (the “NOC™). The NOC records wage ranges for each occupation in terms of
experience of less than 36 months to experience of 36 to 120 months.
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82 using the gross annual income from employment that the person could
reasonably have earned at the time of the accident, having regard to the
person’s personal and vocational characteristics at that time. [emphasis

added]

@ The amount of a person’s pre-accident earning capacity determined under
subsections (1), (2) and (3) shall not be less than,

(a) the net weekly income determined in accordance with section 81 or
82 using a gross annual income from employment equal to the
person’s gross income from employment, including any temporary
disability benefits and any benefits received under the
Unemployment Insurance Act (Canada), for a period specified by
the person of fifty-two consecutive weeks in the 156-week period
before the accident, in the case of a person entitled to receive
weekly income replacement benefits under paragraphs 1, 2, 3, 4, or
6 of subsection 7(1), or a person who was self-employed at the time
of the accident;

The phrase “personal and vocational characteristics™ is defined under section 1 of the Schedule
and sets out factors to be considered in determining both pre-accident and residual earning

capacities.

1.- “personal and vocational characteristics™ include,
(a) employment history
(b) education and training
(c) vocational interests and aptitudes
(d) vocational skills
(e) physical abilities
(f) cognitive abilities
(g) language abilities

Mr. Lehman takes the position that the LEC benefit provision is forward-looking. He argues that
the language in section 29 does not restrict the determination of his pre-accident earning capacity

to an assessment of his circumstances up to and ending at the time of the accident. He argues that

11
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this interpretation permits an assessment of an unemployed person’s pre-accident earning
potential under circumstances where the insured has a work history within the 156-weeks. It
follows, Mr. Lehman submits, that account should be taken of a post-accident job opportunity
frustrated by an accident-caused disability — an opportunity Mr. Lehman insists he would have
seized but for the accident. In support of this interpretation, he submits that the term “capacity”

itself connotes a future-looking perspective rather than a retrospective or backward-looking one.

Mr. Lehman argues that his pre-accident earning capacity should be determined based on the
income he might potentially have eamed were he to have returned to Bell when recalled in May
1994, Based on his evidence that he could have earned $57,000, he submits that his net weekly

income’ and therefore his pre-accident earning capacity would be $725.10.

Section 29(4)(a) provides that what a person might reasonably have eamed at the time of the
accident is capped, at the lower end, by the person’s income during the best consecutive 52 of the
156 weeks before the accident. The parties do not dispute that the period from July 29, 1991 to
July 26, 1992 represents Mr. Lehman’s best 52 weeks and that his annual salary was $34,656 for
this period, resulting in a net weekly income of $478.07. Mr. Lehman submits that section 29(4)
permits this figure to be indexed to $489.07 to represent present value. Since that figure is less
than his net weekly income as calculated by his approach, Mr. Lehman’s position is that his pre-

accident earning capacity would be $725.10.

GAN Canada’s Position

GAN Canada submits that the May 1994 Bell recall should not be considered in assessing Mr.

Lehman’s pre-accident earning capacity. It argues that the concept of pre-accident earming

“"Net weekly income, as used throughout this decision, refers to net weekly income as prescribed under the
Schedule by the Net Weekly Income Table — Other Than Self-Employment.
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capacity is intended to be retrospective in its application. That is, Mr. Lehman’s pre-accident
earning capacity is deemed to be his earning capacity capped at the time of the accident. In GAN
Canada’s view, Mr. Lehman’s “personal and vocational characteristics™ at the time of the accident
can be derived from an examination of his employment and educational history dating back from
the date of the accident. The factors set out in the definition of “personal and vocational
characteristics,” GAN Canada submits, suggest a backward-looking perspective. In particular
reference to the “employment history™ factor in the definition, “prospects for employment™ and

future opportunities are not contemplated.

GAN Canada compares Mr. Lehman’s situation to claimants who at the time of the accident were
somehow attached to the work force: the employed, those entitled to start work under an
employment contract, on strike, lay-off or on maternity leave, etc. The calculation of pre-accident
earning capacity for these claimants, argues GAN Canada, is based, subject to the best 52 week
rule, on their earnings at the time of the accident, not potential or future earnings (except in the
case of those entitled to start work under a contract starting in the future). GAN Canada takes the
position that for the accident benefits scheme to be consistent in its treatment of unemployed
claimants and those attached to the workforce at the time of the accident, it must be interpreted

retrospectively.

For the calculation of Mr. Lehman’s pre-accident earning capacity, GAN Canada relies on a
memorandum and worksheet prepared by its accountant, Mr. James A. Forbes of Cooper &
Lybrand dated March 21, 1994. GAN Canada also submitted into evidence Mr. Lehman’s income
tax records for the five-years from 1989 to 1993. According to GAN Canada’s interpretation of
section 29, regard should be had to Mr. Lehman’s actual income in the three-year period before
the accident and then a determination made of whether this amount exceeds his income in the best

52 weeks.
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GAN Canada concluded, based on a review of Mr. Lehman’s pre-accident earnings and his
educational and vocational background, that his earnings during his best 52 weeks exceeded his
annual income looking back over the three years. GAN Canada pointed out that Mr. Lehman’s
annual salaries were about $3,000 in 1993, and 20,000 and 29,000 in 1991 and 1992 respectively.
Based on Mr. Lehman’s gross annual income of $34,656 during the best 52 weeks, his net weekly
income during this period would be $478.07. However, GAN Canada argued that, while Mr.
Lehman’s accountant indexed this figure to $489.07 to reflect present value, the Schedule does
not contemplate indexation under section 29(4). Therefore, Mr. Lehman’s pre-accident earning

capacity would be $478.07.

Findings on Pre-Accident Earning Capacity:

I conclude that the May 1994 recall evidence is relevant to the calculation of Mr. Lehman’s pre-
accident earning capacity; however, I apportion the annual recall salary to reflect Mr. Lehman’s

intermittent work history with Bell. I arrive at my decision for the following reasons:

The statutory accident benefits legislation which came into effect on January 1, 1994 established
methods to evaluate the difference, if any, between insured persons” earning capacities before an
accident and their capacities two years after the accident and at various points into the future. The
scheme provides for the assessment of pre-accident and residual earming capacities for insured’s
who were involved pre-accident in both employed and non-employed situations — assessments

based on both personal and income quantification criteria.
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