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THE BEASLEY BOMBSHELL

On April 9th, 2010, Mr. Justice Moore released his decision in Beasley v. Barrand, [2010 ONSC 2095] which has dramatically changed the Civil Litigation landscape in the Province of Ontario. 

THE FACTS

In Beasley, the Plaintiff was involved in a motor vehicle accident on September 16, 2002.   A few months later, he was seen by Defence experts on behalf of his Accident Benefits Insurer.     Copies of the Accident Benefits file, including the Defence Reports, were obtained by the Plaintiff and forwarded to the Defendants in the tort action.  
At the tort Trial, the Defendant sought a ruling from the Judge which would have allowed the three experts to comment on their physical examinations of the Plaintiff, their diagnoses and their prognoses.   The motion turned on whether or not the reports complied with the new Rule 53.03.
RULES OF CIVIL PROCEDURE PRE-JANUARY 1, 2010

As I am sure we all recall, prior to the amendments to the Rules of Civil Procedure on January 1, 2010, the Rule with respect to the admission of expert reports stated the following, 

53.03 (1) A party who intends to call an expert witness at trial shall, not less 
than 90 days before the commencement of the trial, serve on every other party to the action a report, signed by the expert, setting out his or her name, address and qualifications and the substance of his or her proposed testimony.   O. Reg. 348/97, s.3. 
(2) A party who intends to call an expert witness at trial to respond to 
the expert witness of another party shall, not less than 60 days before the commencement of the trial, serve on every other party to the action a report, signed by the expert setting out his or her name, address and qualifications and the substance of his or her proposed testimony.  O. Reg. 348/97, s.3.
(3) An expert witness may not testify with respect to an issue, except with leave of the trial judge, unless the substance of his or her testimony with respect to that issue is set out in,

(a) a report served under this rule; or

(b) a supplementary report served on every other party to the action not less than 30 days before the commencement of the trial. O. Reg. 348/97, s. 3.

(4) The time provided for service of a report or supplementary report under this rule may be extended or abridged,

(a) by the judge or case management master at the pre-trial conference or at any conference under Rule 77; or

(b) by the court, on motion. O. Reg. 570/98. s. 3

THE RULES OF CIVIL PROCEDURE POST-JANUARY 1, 2010
With the introduction of the new Rules of Civil Procedure on January 1, 2010, the requirements with respect to the admission of expert witnesses was dramatically changed.  Rule 53.03 now requires Counsel to provide the following information, 
53.03 (1) A party who intends to call an expert witness at trial shall, not less 
than 90 days before the pre-trial conference required under Rule 50, serve on every other party to the action a report, signed by the expert, containing the information listed in subrule (2.1).  O. Reg 438/08, s.48.
(2) A party who intends to call an expert witness at trial to respond to the expert witness of another party shall, not less than 60 days before the pre-trial conference, serve on every other party to the action a report, signed by the expert, containing the information listed in subrule (2.1).  O. Reg. 438/08, s. 48. 
(2.1) A report provided for the purposes of subrule (1) or (2) shall contain the following information:

1.
The expert’s name, address and area of expertise. 

2.
The expert’s qualifications and employment and educational experiences in his or her area of expertise. 

3.
The instructions provided to the expert in relation to the proceeding.

4.
The nature of the opinion being sought and each issue in the proceeding to which the opinion relates. 

5.
The expert’s opinion respecting each issue and, where there is a range of opinions given, a summary of the range and the reasons for the expert’s own opinion within that range. 

6.
The expert’s reasons for his or her opinion, including, 

i.
a description of the factual assumptions on which the opinion is based,
 ii.
a description of any research conducted by the expert that led him or her to form the opinion, and
 iii.
a list of every document, if any, relied on by the expert in forming the opinion.

7.
An acknowledgement of expert’s duty (form 53) signed by the expert O. Reg. 438/08, s. 48. 

(2.2)
Within 60 days after an action is set down for trial, the parties shall agree to a schedule setting out dates for the service of experts’ reports in order to meet the requirements of subrules (1) and (2), unless the court orders otherwise.  O. Reg. 438/08, s. 48. 

 (3) An expert witness may not testify with respect to an issue, except with leave of the trial judge, unless the substance of his or her testimony with respect to that issue is set out in,

(a) a report served under this rule; or

(b) a supplementary report served on every other party to the action not less than 30 days before the commencement of the trial. O. Reg. 348/97, s. 3.

(4) The time provided for service of a report or supplementary report under this rule may be extended or abridged,

(a) by the judge or case management master at the pre-trial conference or at any conference under Rule 77

The motion in Beasley was initially argued March 22nd, 2010, but it was adjourned to April 7th, 2010 to allow the Defendant to try and rectify any shortcomings in accordance with the revised Rule 53.03. 
By the time the second day of the hearing, each of the three doctors had signed an Acknowledgment of Expert Duty.   The contents of Form 53 include, 

ACKNOWLEDGMENT OF EXPERT’S DUTY

1.
My name is                                                .   I live in the 


 of 






, in the Province of Ontario. 

2.
I have been engaged by or on behalf of the Plaintiff to provide evidence in relation to the above-noted court proceeding.   

3. 
I acknowledge that it is my duty to provide evidence in relation to this proceeding 

as follows:



a)
to provide opinion evidence that is fair, objective and non-partisan; 



b)
to provide opinion evidence that is related only to matters that are 

within my area of expertise; and 



c)
to provide such additional assistance as the Court may reasonably 

require to determine a matter in issue. 

4.
I acknowledge that the duty referred to above prevails over any obligation which I 

may owe to any party by whom or on whose behalf I am engaged. 

DATED:

















(signature of expert)
Plaintiff’s Counsel argued that the forms provided by the Defence were flawed.   Counsel pointed out, 
“…The form requires the expert to name the party by whom they were engaged to provide evidence in “the above-noted court proceeding” and to enumerate the instructions provided to the expert in relation to “this proceeding” [emphasis added].  In this case, the doctors were not retained by a party to this proceeding, nor were their reports prepared in the context of the current dispute.  In addition, the form signed by Dr. Weinberg states that he has “been engaged by or on behalf of the Lawyers for the Defendants to provide evidence in relation to the above-noted court proceeding.”   Dr. Weinberg has not been retained by defence counsel.  His report was written to an insurance adjuster for the benefit of the accident benefits insurer.”
Mr. Justice Moore was very critical of the three doctors who had authored the reports as they clearly were in breach of subrule 2.1 of Rule 53.03.  Obviously, this ignores the fact that the reports were commissioned almost 7 years prior to Trial when the subrule did not exist.     

Personally, my feeling is that Justice Moore was attempting to reduce the number of witnesses that are called at Trial.   Given the very brief period that the Defence experts saw the Plaintiff, one would expect that their evidence could be introduced within a day or two of Court time.  However, Justice Moore went on to comment that the admission of this evidence would lead down other avenues of evidence and force the Plaintiff to introduce information to explain the existence of the reports.  
“In the result, if these reports are received into evidence, the plaintiff will surely need to undertake a laborious, time-consuming, and unnecessarily complicated description, for the benefit of the jury, of the statutory accident benefits system in place in this province at the time of the accident and at the time of the assessments undertaken by these three doctors.  The plaintiff will have to lead evidence to explain the role and function of medical examiners retained by insurance adjusters for accident benefits insurers in connection with claims for benefits of the kind that the plaintiff apparently asserted under his automobile insurance contract with Kingsway.  The plaintiff will need to contrast that with the roles of doctors retained by the parties to provide fair objective and non-partisan opinions upon issues joined by the pleadings between the parties in this litigation.  To do less than that would risk misleading the jury into the belief that all doctors giving evidence would be opining from an equal footing and according to the same rules (in this case, Rule 53) when, in fact, they are not.” 
JUSTICE MOORE’S ANALYSIS OF THE LAW
During argument, the issue of whether or not the Defendants could meet with the Plaintiff’s physician prior to Trial had been raised.   Mr. Justice Moore went on to confirm that there was impropriety in Defence Counsel meeting with the Plaintiff’s physician before Trial without the consent of the Plaintiff. 
Had he gone the other way, one can imagine the number of times Defence Lawyers would be meeting with the injured party’s personal physician which would lead to a whole host of privacy issues.  Thankfully, that bridge was never crossed. 
After reviewing the contents of Rule 53.03, Justice Moore went on to state, 

“There is no provision in Rule 53.03, or elsewhere in the Rules of Civil Procedure, addressing relief to be considered or granted where, as here, substantially all of the preconditions to admission of the evidence of an expert have been breached by the party seeking to adduce the evidence of the expert (s).  This is not a matter of technically interpreting the provisions of the Rule but rather one of whether to ignore the Rule altogether.” 

Having had a chance to review Justice Moore’s decision, it is my opinion that he used the case as an opportunity to espouse his opinions with respect to excessive expert witnesses being called at Trial. 

Justice Moore comes right out and says, 

“In my view, the rule advances the law that has been developing in recent    years toward reining in the growing use of and reliance upon the evidence given by experts at trial.” 

…

“In my view, there can be no doubt but that Rule 53.03 was amended to reflect the concerns and recommendations raised by Mr. Osborne and the many people he consulted in the course of his review of the Civil Justice System in this province.  I propose to give effect to the rule and the underlying rationale for its creation.
Surely, one of the important reasons for the rule change was to eliminate the practice of tendering opinion evidence of questionable value in a trial, particularly where, as is the case here, the evidence was created in another proceeding, at the instance of a party who is not before this court and to address matters that are beyond the scope of this trial.” 

Justice Moore had no difficulty finding that the Defence experts could not testify as a result of breaching Rule 53.03.   One has to question how this problem will be rectified in the future.   Justice Moore suggests that the Defendants could have written to the doctors requesting that they write a meaningful Rule 53 compliant report and have it forwarded to the Plaintiff’s counsel.   This would seem to be a complete waste of time, money and effort thereby increasing the expense of litigation.  The introduction of the new Rules was specifically done to streamline and reduce the cost of litigation.  The analysis undertaken by Justice Moore seems to work in the complete opposite direction.    

It seems startling that the Defendants would write to the Defence doctors at their own expense and have the report sent to the Plaintiff’s counsel who would decide if they were relevant and producible.    What would prevent the Plaintiff’s lawyer from simply claiming privilege over the documents and listing them as a Schedule B document in the Affidavit of Documents? 

Justice Moore also left the door open to future Judge’s exercising some discretion when he stated, 
“I am not to be heard to state that experts retained by accident benefits insurers cannot give opinion evidence in a tort action; rather, I can say that such experts should first comply with Rule 53.03.  I say “should” for there may be cases where that is not possible and then the court might consider relieving against non compliance to ensure a fair adjudication of the issues upon their merits but this is not one of those cases.” 

ANAND v. STATE FARM 
On April 23, 2010, Mr. Justice Stinson had an opportunity to review and analyse the law established Justice Moore in Beasley when rendered his oral decision in the Anand v. State Farm.  The facts were almost identical to the Beasley decision except that the Accident Benefits Insurer and the Defendant were one in the same.  The Plaintiff had been struck by an uninsured motorist, thereby resulting in State Farm becoming involved as the tort Defendant.  Although technically the Defendant State Farm did retain the Accident Benefits expert through the Accident Benefits Claim, it did confirm that there was a “firewall” between its Statutory Accident Benefits Department and its Tort Claims Department so that information was not shared between them.   
Justice Stinson stated that he agreed with Justice Moore’s analysis in Beasley v. Barrand when he indicated, 

“I agree with the concession made by the defendant regarding the inadmissibility of the opinion evidence from these three witnesses.   In Beasley v. Baron (2010) O.N.C.J. 2095, Justice Moore recently analyzed at length and in detail the application of the principles underlying Rule 53.03, and the inappropriateness of statutory accident benefit assessment reports being used at trial as expert reports.  Thus, had I been required to do so, I would have followed Justice Moore’s lead in Beasley, and ruled the assessors could not testify as experts, and could not provide opinion evidence to the court.”
Having conceded that the Accident Benefits experts could not provide opinion evidence, the issue became whether or not they could become fact-based witnesses rather than expert witnesses. 

In holding that the doctors could testify, Justice Stinson held, 

“In my view, it is not improper for persons who have direct knowledge of the plaintiff’s condition, even when that knowledge may have been gleaned through an accident benefits claim-based examination, from testifying about those facts at Trial.  I therefore hold that these witnesses may be called to testify, but only as fact witnesses.” 
FINALLY 
Without doubt, neither Beasley nor Anand is the final word on this developing area of law.   Until the Court of Appeal has an opportunity to rule on the admission of expert witness reports which do not comply with the new Rule 53.03, the law will continue to be in a state of flux.   


The Beasley Decision leaves open the question of how expert evidence will be admitted if the evidence was generated beyond the control of the parties to the litigation.  For example, a police officer who undertakes an accident reconstruction would never agree to sign a form indicating that he or she had been retained by one of the sides to the litigation.  Arguably, based on the analysis in Beasley, this evidence would not be admissible.   I suspect that either the Rules Committee or the Ontario Court of Appeal will have to create a way to introduce expert evidence that is available through external sources to the litigation.     Sadly, the current Rule assumes that all expert witnesses will be retained by the parties, but that obviously is not the case. 
We will watch with interest as cases like Beasley work their way through the Appeal process and I suspect this will be the subject of another paper in the coming months. 

�  For copies of this paper, Beasley v. Barrand, and Anand v. State Farm, please refer to our website at � HYPERLINK "http://www.lakeshorelaw.com" ��www.lakeshorelaw.com�. 





